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In this case, the Court has to decide on whether the collision between a plane and a bird that causes 

more than a three-hour delay constitutes an extraordinary circumstance within the meaning of 

Regulation 261/2004, which would exonerate the air carrier of his compensation obligation.  

I. The Legal Context 

Under the Montreal Convention, obligations on operating air carriers should be limited or excluded in 

cases where an event has been caused by extraordinary circumstances which could not have been 

avoided even if all reasonable measures had been taken. Such circumstances may, in particular, occur 

in cases of political instability, meteorological conditions incompatible with the operation of the flight 

concerned, security risks, unexpected flight safety shortcomings and strikes that affect the operation 

of an operating air carrier.  

The 3rd paragraph of Article 5 of the Regulation is composed as follows: 

“An operating air carrier shall not be obliged to pay compensation in accordance with Article 7, if it 

can prove that the cancellation is caused by extraordinary circumstances which could not have been 

avoided even if all reasonable measures had been taken.” 

By virtue of paragraph 1(a) of article 7, below, of the Regulation, when reference is made to this 

Article, passengers shall receive compensation amounting to EUR 250 for all flights of 1,500 kilometres 

or less.  

Finally, the article 13 of the Regulation states that: 

“In cases where an operating air carrier pays compensation or meets the other obligations incumbent 

on it under this Regulation, no provision of this Regulation may be interpreted as restricting its right to 

seek compensation from any person, including third parties, in accordance with the law applicable. In 

particular, this Regulation shall in no way restrict the operating air carrier's right to seek 

reimbursement from a tour operator or another person with whom the operating air carrier has a 

contract. Similarly, no provision of this Regulation may be interpreted as restricting the right of a tour 

operator or a third party, other than a passenger, with whom an operating air carrier has a contract, 

to seek reimbursement or compensation from the operating air carrier in accordance with applicable 

relevant laws.” 

II. The Facts 

The 10 of August 2013, Mrs Marcela Peskova and Mr Jiri Peska took a plane between Burgas (Bulgaria) 

and Ostrava (the Czech Republic). During the flight, a technical failure was noticed that required a 

repair of 1 hour 45 minutes. During the landing in Brno, the plane collided with a bird, for which reason 

the plane was inspected by the defendant’s engineer.  

The technical failure and the collision with the bird led to a delay of 5 hours and 20 minutes at the 

point of arrival.  

(…) 
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III. Preliminary questions 

 

Questions referred  

1) Is a collision between an aircraft and a bird an event within the meaning of paragraph 22 

of the judgment of the Court of Justice in Wallentin-Hermann, Case C-549/07, 

EU:C:2008:771 (‘Wallentin-Hermann’), or does it constitute extraordinary circumstances 

within the meaning of recital 14 in the preamble to Regulation (EC) No 261/2004 (1) of 

the European Parliament and of the Council of 11 February 2004 which established  

common rules on compensation and assistance to passengers in the event of denied 

boarding and of cancellation or long delay of flights, and repealing Regulation (EEC) No 

295/91 (2) (‘the Regulation’), or is it impossible to classify it under either of those 

concepts? 

 

2) If the collision between an aircraft and a bird constitutes extraordinary circumstances 

within the meaning of recital 14 in the preamble to the Regulation, may preventative 

control systems established in particular around airports (such as sonic bird deterrents, 

cooperation with ornithologists, the elimination of spaces where birds typically gather or 

fly, using light as a deterrent and so on) be considered to be reasonable measures to be 

taken by the air carrier to avoid such a collision? What in this case constitutes the event 

within the meaning of paragraph 22 of Wallentin-Hermann? 

 

 

3) If a collision between an aircraft and a bird is an event within the meaning of paragraph 

22 of Wallentin-Hermann, may it also be considered to be an event within the meaning of 

recital 14 in the preamble to the Regulation and may, in such a case, the body of technical 

and administrative measures which an air carrier must implement following a collision 

between an aircraft and a bird which nevertheless did not result in damage to the aircraft 

be considered to constitute exceptional circumstances within the meaning of recital 14 in 

the preamble to the Regulation? 

 

4)  If the body of technical and administrative measures taken following a collision between 

an aircraft and a bird which, nevertheless, did not result in damage to the aircraft 

constitutes exceptional circumstances within the meaning of recital 14 in the preamble to 

the Regulation, is it permissible to require, as reasonable measures, the air carrier to take 

into consideration, when it plans flights, the risk that it will be necessary to take such 

technical and administrative measures following a collision between an aircraft and a bird 

and to make provision for that fact in the flight schedule? 

 

5) How must the obligation on the air carrier to pay compensation, as provided for in Article 

7 of the Regulation, be assessed where the delay is caused not only by administrative and 

technical measures adopted following a collision between the aircraft and a bird which 

did not result in damage to the aircraft, but also to a significant extent by repairing a 

technical problem unconnected with that collision? 
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IV. Our analysis 

On the preliminary questions: 

By the first question, the jurisdiction wants to know if the 3rd paragraph of article 5 of the regulation 

261/2004 has to be interpreted in a way that the collision between a plane and a bird that resulted in 

a three hour-delay has to be considered as an “extraordinary circumstance” within the meaning of 

Regulation 261/2004, exonerating the air carrier of his compensation obligation.  

By virtue of the paragraph 3 article 5 of this regulation, an air carrier is not bound to compensate if he 

can prove that the delay was due to extraordinary circumstances that could not be avoided even if all 

reasonable measures had been taken. 

The Court has specified that this article, which derogates from the principle of the passenger’s right 

to compensation, has to be strictly interpreted. (17 September 2015, Van der Lans (C-257/14, 

EU:C:2015:618)). 

Besides, circumstances surrounding an event, should only be regarded as “extraordinary” within the 

meaning of paragraph 3 article 5, if they are related to an event which is not inherent to the normal 

exercise of activities of the air carrier and beyond its effective control owing to its nature or its origin.  

These two conditions are cumulative. In this way, an event constitutes an extraordinary circumstance 

when, on one hand, it is not inherent to the normal exercise of activities of the air carrier and, on the 

other hand, it is beyond the air carrier’s effective control owing to his nature or his origin.  

From then on, the lack of one of these conditions prevent from qualifying the event of “extraordinary 

circumstance”. Or in the collision between a bird and a plane, if by his nature or his origin, it is beyond 

the air carrier’s effective control, it should not be considered as not being inherent to the normal 

exercise of his activity.  

The animal peril in the activity of an air carrier is a very well-known phenomenon and perfectly 

apprehended by the concerned parties. Indeed, as soon as the construction stage of a plane starts, 

the parts that are the most sensitive to an impact with a bird are tested so that the plane can have the 

airworthiness certificate that allows it to fly. So, to test the resistance of the plane to collisions with 

birds, the plane makers frequently use “chicken cannon” that project birds’ carcasses at the planes. 

This is so that the structure of the plane is capable of withstanding the impact with birds of different 

shapes. 

Plane makers are not the only ones that take into account the animal peril. Indeed, in most of the 

airports, different methods are used to scare away birds and other animals, such as rockets, lasers or 

imitations of animal distress cries.  

It is also known that at some periods it is more likely that there will be collisions with birds; the most 

dangerous seasons being migratory periods and the period when young birds first fly and the most 

dangerous times of the day being dawn and twilight.  

Collisions between birds and planes are therefore a well-known phenomenon. An American study on 

animal peril from 2011 shows that 99,441 collisions between a plane and an animal had been reported 

since 1990. In 97.4% of the cases it was a collision with a bird. 

Pilots also play an important role in the management of animal peril. Before the flight, they take note 

of information on the presence or not of birds near the airports of departure and arrival. If the risk 

exist, pilots can ask for an intervention to scare away birds. During the taxiing, pilots also have to 
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observe closely the runway and detect any presence of birds and, if necessary, notify the presence of 

birds. Finally, every bird impact has to be reported.  

The risk is certain, known, taken into consideration and present from the moment the plane starts 

until it lands. It is inseparable from the aeronautical activity itself.  

In a judgement dated 17 September 2015, Van der Lans (C-257/14, EU:C:2015:618), the Court has 

indicated that a failure caused by the premature breakdown of certain pieces of an aircraft is 

intrinsically linked to the very complex functioning system of the machine, being used by the air carrier 

in extreme conditions as no pieces of the aircraft are indestructible. The Court concluded that this 

event is inherent to the normal exercise of the activity of an air carrier that is used to that kind of 

technical difficulty.  

During submissions, it was said that those two events are different because one is endogenous (the 

technical difficulty) and the other is exogenous (the bird). But this argument has no valid legal basis 

and would lead to a diminution of the protection of the consumers.  

Likewise, during the hearing, the collision with a bird has been compared to meteorological conditions 

incompatible with the operation of the flight. Those two events cannot be compared, collisions with 

birds being very frequent and not incompatible with a flight. Only a situation in which a flock of birds 

arrives near the plane that prevents the plane from flying could be comparable.  

Therefore, paragraph 3 of article 5 of Regulation 261/2004 shall be interpreted in a way that a collision 

between a plane and a bird that causes more than a three-hour delay is not an “extraordinary 

circumstance” within the meaning of the regulation and cannot exonerate the air carrier of his 

compensation obligation. 

In light of the answer given to the first question, it is not relevant to answer the second and fourth 

questions. 

For the 5th question, to the extent that, as we said before, the collision between a bird and a plane 

does not constitute an “extraordinary circumstance” within the meaning of the regulation, the delay 

caused by the collision is enough to found the right of compensation of the passengers. It does not 

seem relevant to answer question 5.  

Conclusion: 

Paragraph 3 of article 5 of the Regulation 261/2004 shall be interpreted in a way such that a collision 

between a plane and a bird that causes a delay of more than three hours is not an “extraordinary 

circumstance” within the meaning of the regulation and cannot exonerate the air carrier of his 

compensation obligation. 

 

Translated by 4KBW 

9 August 2016 
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